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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Whether appellant’s motion for a new trial on the 
| ground of newly discovered evidence was properly denied 
by the trial court in exercising its broad discretion 1) 
where the “evidence” is the testimony of a witness whose 
| existence was known and whom appellant’s trial counsel 
. had interviewed before trial, 2) where appellant is un- 
able to show diligence in discovering the “evidence” and 
. 8) where the so-called newly discovered evidence is so 
contradictory and of such a nature, that in all probability, 
it would be rejected by the jury, if any new trial was 
granted? 

2. Was it plain error for the trial judge not to in- 

struct the jury that it must find appellant not guilty of 
' robbery if it believed that the taking was by a sudden 
; seizure or snatching where the indictment charged simply 
a taking by force and violence and the government’s 
: proof tended to show a taking by force or violence? 
3. Was it plain error for the trial court to admit into 
' evidence, as an admission against interest and for the 
purpose of showing a consciousness of guilt, the testimony 
' of a police detective concerning statements made by ap- 
| pellant at the time of his arrest about his presence in 
an apartment, not his, soon after a robbery? 

4, Was it outside the bounds of advocacy and plain 
i error for the trial court to permit the prosecutor, during 
closing argument and in rebuttal to defense counsel’s 
: Statement that the identification of appellant was ques- 
tionable, to mention that he had been trying cases for 
: seven years and that it was his experience that identifi- 
' cation was the cornerstone of a robbery case, and after 

summarizing the identification evidence, to state that this 
was a “perfect case of identification’? 


INDEX 
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Rules Involved 


Argument: 


I. 


IV. 


The District Court properly denied appellant’s motion 
for a new trial on the ground of newly discovered 
evidence 


1. The “evidence” involved here was not discovered 
after trial 


2. Appellant has failed to show diligence in attempt- 
ing to procure the so-called newly discovered evi- 
dence 


. The so-called newly discovered evidence is not of 
such a nature that it would probably result in an 
acquittal if a new trial were granted 


. The jury was properly instructed on what constitutes 
“force and violence” under the robbery statute and 
even if it found that the taking was by a sudden 
snatching this would have been but a variance in proof 
and would not have made the instructions erroneous .... 


- Appellant’s statements to the police concerning his 
presence jn an apartment that was not his were proper- 
ly admitted, without objection, as admissions against 
interest to show a consciousness of guilt 


The prosecutor’s closing argument was within the 
bounds of permissible advocacy 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,579 


KERMIT M. BROWN, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on one count charging him with 
robbery under 22 D.C. Code § 2901. After pleading not 
guilty, he was tried by a jury which, after a two-day 
trial, rendered a verdict of guilty as charged. Subse- 
quently, he was sentenced to imprisonment for a period 
of three to twelve years, the sentence to run concurrently 
with appellant’s sentence of 18 months to 54 months in 
another robbery case, Criminal No. 95-65, which was not 
appealed. 


(1) 


2 


At about noon on December 4, 1964, Mrs. Florence 
Pizer of 3203 Nineteenth Street, N.W. was returning 
home from the grocery store with her retired husband 
(Tr. 2-3)... Upon reaching the rear gate in the alley 
behind their home, Mr. Pizer went first with the shop- 
ping cart and as Mrs. Pizer was about to enter with her 
pocketbook on her arm and a package in her hand, a 
man “cracked” her arm spilling the package, grabbed her 
pocketbook and ran. The man, who was wearing a light 
tan raincoat, went up the alley toward Eighteenth Street. 
(Tr. 4.) When Mrs. Pizer cried out, four young men who 
were nearby ran after the assailant (Tr. 5).2 Meanwhile, 
Mrs. Pizer telephoned the police from her home (Tr. 5). 
The pocketbook, which was never recovered, had contained 
among other things three one dollar bills (Tr. 6). Mrs. 
Pizer was not able to identify appellant as her assailant 
(Tr. 7). 

Two of the youths who had pursued appellant also 
testified.* James Atha and David Coleman saw appellant 
grab Mrs. Pizer’s pocketbook (Tr. 16, 41). They, with 
two companions, pursued him through several alleys until 
they lost sight of him for a few minutes (Tr. 16-17, 
30-32, 41-43, 46-50). They again saw appellant in the 


1 Adopting appellant’s transcript designations, “Tr.” herein refers 
to the trial transcript and “Supp. Tr. I” and “Supp. Tr. II” refer to 
the hearings held in the District Court on March 25, 1966 and April 
15, 1966, respectively, on appellant’s motion for a new trial. 


* The four young men had actually been following appellant (Tr. 
16, 29, 41). The wife and an aunt of one of the young men had 
walked home from a grocery store in the neighborhood just a short 
time prior to this (Tr. 14, 39). Apparently, appellant had followed 
the wife and aunt from the store (Tr. 46) and this aroused the 
suspicions of the young men. 


° Of the four eye witnesses to the crime only two were available 
to testify at trial. Efforts to locate the third witness for use at 
trial proved fruitless (Tr. 86-91). The last name of the fourth 
witness was unknown (Tr. 40) and he was thought to be some- 
where in California at the time of the trial (Tr. 45). The four 
young men had been working for a construction company and were 
only in Washington temporarily (Tr. 12, 38, 41). 
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same alley and renewed their pursuit (Tr. 80-31, 42-43) .4 
When the pursuers first lost sight of him, appellant’s 
visible clothing consisted of a brown raincoat, a rain hat 
and dark trousers; when he reappeared, appellant was 
wearing a maroon or wine colored shirt and carrying the 
coat and hat in his hand (Tr. 17, 31-32, 43, 49-50). The 
four men continued the chase and saw appellant enter 
a building at 1701 Kilbourne Street (Tr. 17, 32, 48). 
At this point, Atha and Coleman returned to the scene 
of the robbery to get the police while their two com- 
panions watched the front and rear of the building on 
Kilbourne Street (Tr. 18, 48-44, 51). 

When police detectives Walter Dickson and Elroy Short 
arrived at the Kilbourne Street building they spoke to 
Atha and Coleman and then went into the building look- 
ing for appellant (Tr. 57-58, 69). On the first and sec- 
ond floors, they knocked on doors and asked the persons 
who answered whether they had seen anyone fitting a 
certain description come into the building (Tr. 76-77). 
When they reached the third floor, the door of one of 
the rooms was half-open (Tr. 58-59, 70, 77). Detective 
Short knocked; there was a lady inside to whom they 
spoke (Tr. 59, 70, 77).° Thereupon, they entered the 
room and saw appellant lying on a couch, and on a chair 
next to the couch were a maroon shirt, a pair of slacks, 
a tan trench coat and some hats (Tr. 60, 70). Appellant 
was roused and was asked to dress. While appellant was 
dressing, Detective Dickson brought Coleman to the room. 
Coleman identified appellant as the person whom he had 
seen take the pocketbook. Appellant was arrested and a 
subsequent search for weapons produced three one dollar 
bills, which were later identified and admitted into evi- 
dence at the trial as Government Exhibit No. 1 (Tr. 60- 


*Appellant’s brief, which states “that sometime after losing 
sight of the man they saw him again several blocks away,” (Br. 2) 
is in error on this point (Emphasis added). 


5 Apparently, the woman in the room made some gesture with her 
hands toward appellant who was also in the room (Tr. 54). 
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61, 70-71, 78, 92). Appellant was brought downstairs 
where he was also identified by Atha as the man whom 
Atha had seen take the pocketbook (Tr. 19). 

At trial, Detective Short testified that after appellant 
had been identified by Coleman, Short asked appellant 
his name and address. Appellant gave his name and said 
that he lived in that apartment (where he had been 
found) with his wife and children. He identified the 
woman who was in the apartment at the time as his 
wife. Short testified that the woman denied this and said 
she was the babysitter and that appellant did not live 
there. Appellant then said she was his common law wife; 
again the woman denied appellant’s claim, stating that 
no one lived there except the woman for whom she was 
babysitting. (Tr. 71-72.) Short also testified that later, 
at the precinct station, appellant said that he knew the 
girl who lived at 1701 Kilbourne Street, but that he lived 
at 3103 Eighteenth Street (Tr. 72). 

Appellant offered no evidence (Tr. 98). 

In his closing argument, the prosecutor referred to the 
above-mentioned testimony of the police detective (Tr. 
108-109, 120). He also stated that, as a prosecutor, it 
had been his experience that identification was the cor- 
nerstone of a robbery case and he called to the jury’s 
attention the strong identification evidence in this case 
(Tr. 117-118). 

During the instructions to the jury, the trial judge, 
without objection, read the robbery statute and the in- 
dictment.* He then instructed the jury on the elements 
of the crime as charged in the indictment (Tr. 125-126). 

Subsequent to conviction, appellant moved for a new 
trial on the ground of newly discovered evidence based 
on an affidavit by Mae E. Proctor. At the hearing on 
this motion, which was conducted by the trial judge, Mrs. 
Proctor identified herself as the woman who was in the 
room with appellant at the time of his arrest (Supp. 


6 The jury also had a copy of the indictment during its delibera- 
tions (Tr. 123). 
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Tr. I 5-7). She testified that appellant was a friend of 
the woman for whom she was babysitting and that she 
had seen him in the apartment building between 9 and 
9:30 on the morning of the robbery (Supp. Tr. I 6, 11). 
In contradicting her affidavit—which stated appellant left 
the apartment at approximately 11:45 a.m. to buy some 
wine at a nearby liquor store and returned about 15 min- 
utes later—Mrs. Proctor testified that appellant left the 
apartment at 10:15 a.m. and returned in less than five 
minutes (Supp. Tr. I 16-20).7 Another conflict developed 
is her testimony that she did not say anything to the 
police officers when they arrived (Supp. Tr. I 21), where 
as, in her sworn affidavit she stated that she identified 
herself to the police as a babysitter. 

Appellant’s trial attorney testified during this hearing 
that he was told by appellant that Mrs. Proctor had been 
present when he was arrested and that appellant thought 
she might be able to provide him with an alibi (Supp. 
Tr. II 6-7). Counsel further stated that he had inter- 
viewed Mrs. Proctor before the pretrial hearing on the 
motion to suppress (Supp. Tr. II 8) and that he had 
discussed with appellant both before and during the trial 
the possibility of calling Mrs. Proctor as a witness. How- 
ever, he finally decided not to call her because he believed 
the net effect of her testimony would not have been help- 
ful to his client, particularly in view of Detective Short’s 
testimony at the pretrial hearing that Mrs. Proctor 
pointed at appellant when the detectives spoke to her 
through the half-opened door to the room at Kilbourne 
Street and that she later told the detectives that appel- 
lant did not live there (Supp. Tr. II 9-10, 14). 


RULES INVOLVED 


Rule 33 of the Federal Rules of Criminal Procedure 
provided, at the time applicable to this case: 


7 The testimony of the victim and eye-witnesses show that the 
robbery occurred at about noon (Tr. 3, 13, 39). 
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The court may grant a new trial to a defendant 
if required in the interest of justice. If trial was 
by the court without a jury the court may vacate 
the judgment if entered, take additional testimony 
and direct the entry of a new judgment. A motion 
for a new trial based on the ground of newly dis- 
covered evidence may be made only before or within 
two years after final judgment, but if an appeal is 
pending the court may grant the motion only on re- 
mand of the case. A motion for a new trial based 
on any other grounds shall be made within 5 days 
after verdict or finding of guilty or within such fur- 
ther time as the court may fix during the 5-day 
period. 

Rule 52(b) of the Federal Rules of Criminal Procedure 
provides: 

(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


To obtain a new trial on grounds of newly discovered 
evidence, the evidence must have been discovered since 
trial; appellant must show diligence in his attempt to 
procure the evidence; and it must be of such a nature 
that it would probably produce an acquittal in a new 
trial. Here, the so-called newly discovered evidence is the 
testimony of a witness, whose identity and whereabouts 
were known to appellant and his trial counsel, and who 
had been interviewed by counsel before trial. Moreover, 
appellant, who now claims to have been surpised at trial 
by the testimony of a government witness, was fully 
aware of the witness’ testimony having heard the witness 
testify at a pretrial hearing on a motion to suppress. 
Furthermore, the alleged newly discovered evidence is 
contradictory and, in all probability, would be rejected 
by the jury at any new trial. 
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II 


Failure to object to the instructions when given, fore- 
closes appellant from objecting to them on appeal. In 
any event, it was not necessary to instruct the jury on 
a sudden snatching where the testimony of the govern- 
ment’s witnesses showed that the robbery was committed 
with “force or violence”. And even if the jury believed 
that the taking was by a sudden snatching, this was but 
a variance in the proof where the indictment charged 
the critical element of a taking “by force or violence” 
since a sudden snatching is merely a specification of the 
way of committing the offense. 


Tir 


Appellant’s statements to the police concerning his 
presence in an apartment, which was not his, were prop- 
erly admitted into evidence, without objection, as admis- 
sions against interest to show a consciousness of guilt. 


Iv 


From the context of the closing argument, it is clear 
that the prosecutor’s statements were within the realm 
of advocacy; based on the testimony of the eye-witnesses 
concerning the identification of appellant and in rebuttal 
to defense counsel’s argument. 


ARGUMENT 


I. The District Court properly denied appellant’s motion 
for a new trial on the ground of newly discovered 
evidence. 


(Tr. 3, 18, 39, 54-55, 67, 72, 92-93; Supp. Tr. I 
16-20; Supp. Tr. II 7-10, 14) 
Appellant’s motion for a new trial on the ground of 


newly discovered evidence pursuant to Fed. R. Crim. P. 
33 was properly denied. 
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To obtain a new trial on the ground of newly discov- 
ered evidence (1) the evidence must have been discovered 
since trial; (2) the party seeking the new trial must show 
diligence in the attempt to procure the newly discovered 
evidence; (3) the evidence relied on must not be merely 
cumulative or impeaching; (4) it must be material to 
the issues involved; and (5) of such nature that in a 
new trial it would probably produce an acquittal. Thomp- 
son v. United States, 88 U.S. App. D.C. 235, 188 F.2d 
652 (1951).8 The trial court has broad discretion as to 
whether a new trial should be granted because of newly 
discovered evidence and the action of the trial court on 
such a motion will not be disturbed on appeal unless an 
abuse of discretion appears. McDonnel v. United States, 
81 U.S. App. D.C. 123, 155 F.2d 297 (1946). 


1. The “evidence” involved here was not discovered 
after trial. 


The allegedly newly discovered evidence in the instant 
case is the affidavit and testimony of Mae E. Proctor 
who stated that she was present when appellant was 
arrested at 1701 Kilbourne Street following the robbery 
of Mrs. Pizer. But the identity and whereabouts of this 
witness were well known to appellant and his trial coun- 
sel prior to trial and even prior to the pretrial hearing 
on appellant’s motion to suppress. At the post trial hear- 
ing on the motion for a new trial, appellant’s trial coun- 
sel testified that he had interviewed Mrs. Proctor before 
the hearing on the motion to suppress and had decided 
not to call her as a witness at that hearing® (Supp. Tr. 
II 7-8). Appellant voiced no dissatisfaction with this 
trial tactic before his conviction. 


8The Thompson case is the leading authority in this Circuit 
on the question of newly discovered evidence. 


° This hearing was held in February 1965, more than two months 
before the trial commenced. 
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2. Appellant has failed to show diligence in attempt- 
ing to procure the so-called newly discovered evi- 
dence. 


As demonstrated above, appellant and his trial counsel 
were fully aware of the existence of Mrs. Proctor two 
months before the trial. Moreover, appellant’s contention 
that he was, in effect, surprised at trial by the police 
detective’s testimony that appellant lied to the detectives 
in front of Mrs. Proctor about living on Kilbourne Street 
(Br. 18-19) is contrary to fact.1° Prior to the detectives 
taking the stand at trial, appellant’s counsel stated at a 
bench conference that he would object to a certain portion 
of their testimony (Tr. 54). Thus, it is indicated that 
counsel was aware of the substance of the detectives’ 
testimony before trial. Appellant’s trial counsel testified 
at the hearing on the motion for a new trial that he 
had discussed with appellant both before and during the 
trial the possibility of calling Mrs. Proctor as a witness, 
and that he had decided not to call her in view of Detec- 
tive Dickson’s testimony at the pretrial hearing to the 
effect that Mrs. Proctor told the detectives that appellant 
did not live there at 1701 Kilbourne Street and that he 
was not her husband (Supp. Tr. II 9-10, 14). Contrary 
to appellant’s contention, this shows that appellant’s trial 
counsel was aware of the detectives’ testimony prior to 
trial and that it was no surprise. 

Furthermore, appellant’s trial took two days (see tran- 
script). The police detectives testified on the first day 
of trial and the Government did not rest its case until 
the second day of trial (Tr. 55, 67, 92). Consequently, 
appellant’s trial counsel, having already interviewed Mrs. 
Proctor, had ample opportunity to weigh the testimony 
of the detectives and to decide whether to call Mrs. Proc- 


10 Undoubtedly, the entire circumstances concerning appellant’s 
arrest were explored at the pretrial hearing on the motion to sup- 
press where appellant alleged the arrest was made without probable 
cause and the statements made by him were the fruits of the alleged 
illegal arrest. 
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tor as a defense witness. Nevertheless, after the Gov- 
ernment rested on the second day of trial, the defense 
rested without offering any evidence (Tr. 92, 93). 


3. The so-called newly discovered evidence is not of 
such a@ nature that it would probably result in an 
acquittal if a new trial were granted. 


The testimony of Mrs. Proctor, elicited at the hearing 
on the motion for a new trial and her affidavit filed in 
support of the motion, are contradictory and do not pro- 
vide appellant with an alibi. Her testimony at the hear- 
ing was that appellant left the apartment at about 10:15 
the morning of the robbery, returned in less than five 
minutes and was arrested at about 10:30 a.m." (Supp. 
Ty. I 16-17). In the sworn affidavit, Mrs. Proctor stated 
that appellant left the apartment at approximately 11:45 
and returned about 15 minutes later (Supp. Tr. I 18-19). 
She repudiated this part of the affidavit at the hearing 
(Supp. Tr. I 20). The net effect of her conflicting state- 
ments would probably lead a jury to reject her testimony 
at any new trial. Neither of Mrs. Proctor’s statements 
provide appellant with an alibi. In fact her affidavit 
avers that appellant was out of her presence at about the 
time the robbery occurred. 

With regard to Mrs. Proctor’s testimony that appellant 
was a friend of the woman for whom she was baby sit- 
ting, the jury was apprised of the alleged friendship by 
Detective Short, who testified that appellant had told him 
that he [appellant] knew the girl that lived at 1701 Kil- 
bourne Street (Tr. 72). And on this point, Mrs. Proctor’s 
testimony would have added nothing. 

Appellant’s reliance on this Court’s decisions in Levin 
v. Katzenbach * and Griffin v. United States™ is mis- 
placed in that these cases do not establish a new standard 


11'The testimony of the victim and the two eye-witnesses estab- 
lish that the robbery occurred at about noon (Tr. 3, 13, 39). 

122___ U.S. App. D.C. ——, 363 F.2d 287 (1965). 

1387 U.S. App, D.C. 172, 183 F.2d 990 (1950). 
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for granting a new trial on the ground of newly discov- 
ered evidence. Levin and Griffin relate to cases where 
there has been a claim for relief “based upon a breach 
of the prosecutor’s duty of disclosure.” Levin v. Katzen- 
bach, —— U.S. App. D.C. at , 363 F.2d at 291. No 
such claim is involved in this case. 


II. The jury was properly instructed on what constitutes 
“force and violence” under the robbery statute and 
even if it found that the taking was by a sudden 
snatching this would have been but a variance in proof 
and would not have made the instructions erroneous. 


(Tr. 4, 16, 41, 80-81, 125-128, 134) 


During the instructions to the jury, the trial judge 
read the robbery statute (Tr. 125) which states: 


Whoever by force or violence, whether against re- 
sistence or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or the immediate actual possession of another, any- 


thing of value, is guilty of robbery. 22 D.C. Code 
§ 2901. 


He next read the indictment which charged a taking “by 
force and violence and against resistence”; the indictment 
did not include the words “sudden or stealthy seizure or 
snatching.” It read: 


On or about December 4, 1964, within the District 
of Columbia, Kermit M. Brown, Jr., by force and 
violence and against resistence and by putting in 
fear, stole and took from the person and from the 
immediate actual possession of Florence Pizer, prop- 
erty of Florence Pizer of the value of about $9.50, 
consisting of the following: One pocketbook of the 
value of $6; one change purse of the value of 50 
cents, and three dollars in money. 


The trial judge continued by instructing the jury on the 
elements of the offense as charged in the indictment (Tr. 
125-128). Appellant did not object to this portion of the 
instructions nor did he request any additional instruc- 
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tions (Tr. 184). This was in spite of the fact that it 
was pointedly brought to the attention of appellant’s trial 
counsel, during a bench conference on the instructions, 
that the indictment did not charge a taking “by sudden 
or stealthy seizure or snatching.” (Tr. 80-81). Having 
failed to object below, appellant should not be heard to 
complain of the instructions while on appeal. E.g., Pitts 
v. United States, 99 U.S. App. D.C. 68, 287 F.2d 217 
(1956), Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950); Fed. R. Crim. P. 30. 

Appellant now argues that it was plain error for the 
trial judge not to instruct the jury that it could not find 
him guilty if it believed that the taking was by a “sudden 
or stealthy seizure or snatching.” (Br. 27). As already 
noted, appellant made no request for such an instruction. 
Moreover, the evidence in the ease did show a taking by 
force and violence and against resistence, as charged in 
the indictment. Mrs. Pizer, the victim, testified she had 
her pocketbook on her arm and that she was carrying 
a package in her hand when someone suddenly “cracked” 
her arm. The package fell to the ground and the man 
grabbed her pocketbook (Tr. 4). One eye-witness testi- 
fied that appellant hit Mrs. Pizer on the arm and took 
her pocketbook (Tr. 41). The other eye-witness testified 
that appellant grabbed the pocketbook from Mrs. Pizer 
(Tr. 16). This testimony establishes the critical element 
of the crime, a taking “by force or violence.” See Jackson 
v. United States, 128 U.S. App. D.C. 276, 278, 359 F.2d 
260, 262 (1966). The force used to remove the pocket- 
book from Mrs. Pizer’s arm was sufficient to satisfy the 
statutory requirement of “force or violence.” Turner v. 
United States, 57 App. D.C. 39, 16 F.2d 585 (1926) ; 
Spencer v. United States, 73 App. D.C. 98, 116 F.2d 801 
(1940). 

In Jackson, this Court affirmed a conviction for robbery 
under an indictment which, as in the instant case, did 


14Indeed, had such an instruction been given, it would have 
been error. See Jackson Vv. United States, 123 U.S. App. D.C, 276, 
359 F.2d 260 (1966), and argument infra. 
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not include “sudden or stealthy seizure or snatching” 
where, unnoticed by the victim, a wallet was snatched 
from her handbag. This Court held that the indictment 
charged the critical element of the offense, a taking “by 
force or violence,” and that an allegation of a taking by 
a sudden seizure or snatching would be but a detailed 
specification of how the taking was accomplished. The 
Court said the proof, that the taking by a sudden seizure 
or snatching, was a variance between the proof and in- 
dictment, and that a variance is no longer condemned by 
federal courts except where it results in substantial preju- 
dice to the defendant. There, as here, appellant was not 
prejudiced in the presentation of his defense. Appellant’s 
defense had nothing to do with the manner of taking but 
rather, relied upon the contention that there was a mis- 
taken identification. Consequently, since this Court held 
in Jackson that it was not error for the trial judge to 
instruct the jury that it could find the defendant guilty 
of robbery if it found that he had taken the victim’s 
wallet by a sudden seizure or snatching, even though 


that allegation was omitted from the indictment, it would 
have been error for the trial judge in the instant case 
to give a contrary instruction in view of the analoguous 
circumstances in this case and the Jackson case. 


III. Appellant’s statements to the police concerning his 
presence in an apartment that was not his were proper- 
ly admitted, without objection, as admissions against 
interest to show a consciousness of guilt. 


(Tr, 71-72) 


Appellant argues that the testimony of Detective Short 
concerning appellant’s statements, explaining his presence 
in the apartment on Kilbourne Street, were plain error 
in that it permitted the Government to impeach the char- 


1 Appellant in his brief asks this Court to reconsider its decision 
in the Jackson case (Br. 29). This Court, however, denied a peti- 
tion for rehearing en banc in Jackson on May 12, 1966. 
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acter and credibility of appellant when they had not been 
placed in issue. 

Initially, it is noted that appellant did not to object to 
the detective’s testimony at trial and failure to make 
timely objection constitutes waiver of the right to object 
and cures any error in the admission of this testimony. 
Nutt v. United States, 335 F.2d 817 (10th Cir.). cert. 
denied, 379 U.S. 909 (1964). Furthermore, this Court 
has stated that admissions are admissible against the 
party who made them despite the rule against hearsay 
evidence. Kelley v. United States, 99 U.S. App. D.C. 18, 
236 F.2d 746 (1956). 

And in any event, appellant appears to have totally 
misconceived the basis on which this evidence was ad- 
mitted and the purpose of its admission. It is well settled 
that any act or statement of the accused tending to show 
consciousness of guilt, including false statements made 
in an attempt to explain unfavorable facts, is admissible 
against him to be considered with other evidence in the 
case. Wilson v. United States, 162 U.S. 613 (1896); 
Beck v. United States, 78 U.S. App. D.C. 10, 140 F.2d 
169 (1944). Here, in an attempt to explain his presence 
in the apartment, appellant is said to have stated that 
he lived there with his wife whom he said was the woman 
in the room with him (Tr. 71-72). When the woman 
denied this, appellant is reported to have said that the 
woman was his common law wife which she also denied 
(Tr. 72). Later at the police station, appellant is re- 
ported to have given his correct address and to have said 
that he knew the girl who lived in the apartment on 
Kilbourne Street (Tr. 72). This testimony by the police 
detective, which was not rebutted by appellant, was of- 
fered to show a consciousness of guilt and was admissible 
as an admission against interest, and not, as appellant 
contends, to show his bad character. 
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IV. The prosecutor’s closing argument was within the 
bounds of permissible advocacy. 


(Tr. 117-18) 


Appellant takes exception to a portion of the prose- 
cutor’s closing argument asserting that the prosecutor 
went outside the record and intended to persuade the 
jury of the correctness of appellant’s identification.” 

Initially, it is to be noted that defense counsel did not 
object to this or any other portion of the prosecutor’s 
closing argument. The failure to object precludes appel- 
lant from raising the point as error on appeal unless the 
facts show an exceptional situation. See United States v. 
Socony-Vacuum Oil Co., 810 U.S. 150 (1940); Karikas 
v. United States, 111 U.S. App. D.C. 312, 296 F.2d 434 
(1961). Even where there is objection, counsel are given 
wide latitude in their closing arguments if the statements 
have some basis of fact. Pritchett v. United States, 87 
U.S. App. D.C. 374, 185 F.2d 438, cert. denied, 314 U.S. 
905 (1951). The prosecutor in the instant case, in an 
effort to rebut defense counsel’s assertion that the iden- 
tification of appellant was questionable, summarized the 
evidence which he believed established a “positive identi- 


16 The following is the portion to which the objection is now 
made: 


Now, ladies and gentlemen, I have tried a lot of cases, rob- 
bery cases in the last seven years, and identification is pretty 
much the cornerstone of the case. 

I ask you to judge this case impartially and fairly. True 
enough it is based on identification. I want you to be satis- 
fied. But I think in this case, ladies and gentlemen of the 
jury, there could be no question but what you have positive 
identification of this man by the man [sic] who saw this man 
before the identification. They got a good look at him going 
down Eighteenth Street. They got a good look at him in the 
alley and over on Kilbourne Street and they told you about 
everything, his appearance, about his mustache and his mus- 
tache is gone today. He shaved that off, no doubt. There was 
never any question in my mind about the clothes he was wear- 
ing at the time he committed the crime. Everything he said 
to the police was perfect. He had the trench coat, the hat, the 
shirt, and the mustache. That is a perfect case of identifi- 
cation. (Tr. 117-18.) 
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fication.” This summary was based on the testimony of 
the eye-witnesses, Atha and Coleman. Moreover, the 
wprosecutor’s statement when viewed in context would 
“have, in all likelihood, been understood by the jury as 
representing mere advocacy rather than unsworn testi- 
mony. Stewart v. United States, 101 U.S. App. D.C. 51, 
247 F.2d 42 (1957). Therefore, from the context of the 
statement the jury would have understood that the state 
ments were within the bounds of advocacy since they were 
based on evidence elicited from witnesses at trial and 
that he was not purporting to testify as an unsworn wit- 
ness. And the failure of counsel, who was present to 
hear the argument and judge its effect upon the jury, 
suggests that he did not have the impression that, under 
the circumstances, his client was being prejudiced. Cf. 
Robertson v. United States, U.S. App. D.C. ——, 
364 F.2d 702 (1966). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DONALD S. SMITH, 
Assistant United States Attorneys. 


RoBert S. BRADY, 
Special Assistant 
United States Attorney. 
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STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the District Judge erred in denying 
appellant's motion for a new trial on the basis of newly 
discovered evidence which, in a new trial, would refute 
one of the principal contentions appellee stressed to the 
jury -- that appellant was found shortly after the crime 
in an apartment where he had no right to be -- and might 
therefore raise a reasonable doubt in the jury's mind as 
to appellant's guilt. 

(2) Whether it was plain error for the District 


Judge in his instructions to read to the jury the entire 


statute (D.C, Code § 22-2901), which states the crime of 


robbery to be a taking "by force or violence against 
resistance, or by a sudden or stealthy seizure or snatch- 
ing . ..," where the indictment did not charge "a sudden 
or stealthy seizure or snatching." 

(3) Whether it was plain error for the District 
Judge to permit hearsay testimony at trial by a police 
officer as to statements allegedly made by the appellant 
and another person at the time he was arrested, where 
such testimony was used to impeach the general character 
of the appellant, and where appellant chose not to take 
the stand and therefore did not place his credibility or 


character in issue. 


| 
(4) Whether it was plain error for |the District 
| 


Judge to permit the prosecutor in his closing |argument to 


refer to circumstances in other cases he had tried to per- 
suade the jury that the identification in this case was 


sufficient to convict. 
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JURISDICTIONAL STATEMENT 


The appellant was indicted on one count charging 
Robbery (D.C. Code § 22-2901). He plead not guilty and 
after trial by a jury was convicted. He was sentenced to 
imprisonment for a period of three to twelve years. The 
District Judge authorized prosecution of this appeal with- 
out prepayment of costs and directed preparation of the 
transcript of the trial proceedings. Upon appointment by 
this Court counsel for appellant filed a motion in the 
District Court seeking a new trial on the ground of newly 
discovered evidence. After a hearing in the District Court 
the motion was denied and this Court ordered that the trans- 
eript of the hearing be filed as a supplemental record on 
appeal. Jurisdiction of this Court is based on 28 U.S.C. 
§ 1291. 


STATEMENT OF THE CASE 


On December 4, 1964, a man snatched the pocketbook 


from the arm of Mrs. Florence Pizer and immediately escaped 


by running up an alley behind the home of Mrs. Pizer. Tr. 4, 
‘a 


1 
9-11, 16-187 At no time did Mrs. Pizer get a look at the 


1/ References to the transcript of trial are designated 
herein as "Tr.". References to the transcript of the 
hearing in the District Court on appellant's motion for a 
new trial are designated herein as "Supp. Tr. I." for 
Volume I and "Supp. Tr. II." for Volume II. 


man who snatched her purse other than to see the back of 
| 


him as he ran up the alley. Tr. 4, 7, 9. 

Two young men from West Virginia jie Weave 
temporarily working in Washington testified at trial 
that they saw the man snatch Mrs. Pizer's pursé. Tr. 
16, 41. They said that they saw this man Pere tee 
across the street from their house and that they 
followed him from across the street at a distahce of 
approximately 30 feet, and from that distance saw him 
enter the alley where Mrs. Pizer was just pare into the 
rear entrance of her home, snatch Mrs. Pizer's) purse, 
and run away from them up the alley. Tr. 16-19, 40-43. 

The two young men said that they and two of 
their friends pursued the man who snatched tne! puree up 
the alley, into another alley, and lost sight of him. 
They said that some time after losing sight of the man 
they saw him again several blocks away, that the man they 
saw this time turned and ran and that they followed him 
and saw him enter a building at 1701 Kilbourne Street, 
N.W. Tr. 16-19, 40-43. They summoned the police who 
went into the building and on the third floor found 


the appellant, Mr. Kermit M. Brown, Jr., lying in bed. 
| 


The police directed the appellant to put on a| raincoat 


-3- 


and a rain hat that were found in the room and asked the 


young men who had seen the snatching of the purse whether 


this was the man who had done it. Tr. 60, 71. They said 


that he was. Mrs. Pizer was asked if the appellant was 
the person who had snatched her purse and she replied 
that she did not know, that she could not identify him. 
Tr Ts 

Two police officers testified as to the arrest 
of the appellant. One of them testified that the appel- 
lant claimed to live at 1701 Kilbourne Street, N.W., and 
that a woman present in the room denied this. Tr. 71-72. 
In closing argument, the prosecution strenuously argued to 
the jury that appellant, based upon the police officer's 
testimony, lied about his having a reason for peing in the 
puilding and sought to impress upon the jury that appellant 
had no acquaintances in the building. Tr, 108-109, 120. 
This, the prosecution inferred, established that the 
appellant was fleeing from the crime earlier committed 
in the snatching of Mrs. Pizer's purse. 

Also in closing argument, the prosecution referred 
to matters outside at the trial record, assuring the jury 
that he had tried many cases like this and that the identi- 
fication here was very strong and warranted a conviction. 


Tr. 117. 


a hae 


In the District Court Judge's instructions to 


| 
the jury (Tr. 125) he read to the jury the entire text 
| 


of Section 22-2901 of the D.C. Code as follows: 


“Whoever by force or violence, whether 
against resistance or by sudden or | 
stealthy seizure or snatching, or by 
putting in fear, shall take from the 
person or the immediate actual posses- 
sion of another, anything of value, is 
guilty of robbery." 


The indictment against the appellant did not make any 
reference to "sudden or stealthy seizure or snatching," 


stating that the appellant 


"by force and violence and against 
resistance and by putting in fear, 
stole and took from the person or 
from the immediate possession of 

Florence Pizer, property of Florence 


Pizer. « «- 
The District Court Judge went on to give instruc- 
tions on the elements of the crime of eobbery ns charged 
in the indictment and did not mention "stealthy seizure 
or snatching" again to the jury. Tr. 125-126.| At no 
time did he caution the jury that it could not find the 


appellant guilty if it believed that the taking of 


Mrs. Pizer's purse was by a "stealthy seizure jor snatch- 
ing." The Judge was cautioned by the prosecution before 


| 
he instructed the jury that any instructions on a "sudden 
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or stealthy seizure or snatching" could not be given since 
the indictment did not so charge. Tr. 80-81. The Judge 
agreed with the prosecution but then went ahead and read 
the entire statute, thus permitting the jury to find the 
appellant guilty on grounds not charged in the indictment. 
Upon appointment by this Court, counsel for 

appellant moved for a new trial on the ground of newly 
discovered evidence. This evidence was the testimony of 
Mrs. May Proctor, who was the woman in the room at the 
time appellant was arrested. She testified by affidavit 
and in person at a hearing in the District Court that she 
had known the appellant, that he had frequently visited 


her at 1701 Kilbourne Street, N.W., that he had been with 


her there on the morning of December 4 and that he had gone 


out for a very brief time to purchase a bottle of wine, and 
that he shortly returned. Supp. Tr. I.-5-23. Appellant's 
counsel argued in the District Court that this evidence 
would significantly weaken the government's case which 

was based entirely upon a questionable identification and 
circumstantial evidence, and that absent the inference 

that appellant had no reason to be at 1701 Kilbourne Street, 
N.W., a jury might well have a reasonable doubt as to 


appellant's guilt. Supp. Tr. I,.-23, II-15. Appellant's 


counsel pointed out that while trial counsel flor appellant 
| 
had talked to Mrs. Proctor before trial, he could not have 


anticipated the testimony by the police officer that appel- 


lant had lied about his reasons for being in the apartment, 
or the emphasis given by the prosecution to this testimony. 
Supp. Tr. II.-15. The District Court denied appellant's 


motion for a new trial. 


STATUTES AND RULES OF CRIMINAL PROCEDURE | INVOLVED 


District of Columbia Code, Title 22, Section 2901: 


"Whoever by force or violence, whether 
against the resistance or by suddenjor 
stealthy seizure or snatching, or by 
putting in fear, shall take from the 
person or the immediate actual possession 
of another, anything of value, is guilty 
of robbery." 


33 of Federal Rules of Criminal Procedure: 


"Rule 33. New Trial. The court on 
motion of a defendant may grant a new trial 
to him if required in the interest of jus- 
tice. If trial was by the court without a 
jury the court on motion of a defendant 
for a new trial may vacate the judgment if 
entered, take additional testimony and 
direct the entry of a new judgment.,; A 
motion for a new trial based on the! ground 
of newly discovered evidence may be! made 
only before or within two years after final 
judgment, but if an appeal is pending the 
court may grant the motion only on remand 
of the case. A motion for a new trial based 
on any other grounds shall be made within 
7 days after verdict or finding of guilty 
or within such further time as the court 
may fix during the 7-day period." 


ee re 


52(b) of Federal Rules of Criminal Procedure: 


"Rule 52. Harmless Error and Plain Error. 
"(p) PLAIN ERROR. Plain errors or defects 
affecting substantial rights may be noticed al- 


though they were not brought to the attention of 
the court.’ 


STATEMENT OF POINTS 


1. Appellant was convicted of robbery in the 
District Court largely on the inference that he was found 
after the erime in an apartment where he had no right to 
be and that he therefore must have been fleeing from the 
erime. This inference was based upon hearsay testimony 
of a police officer as to statements made by appellant and 
by a woman, Trial counsel could not reasonably have antic- 
ipated this testimony and did not call the woman who could 
have reputed it. Appellant's counsel moved for a new 
trial on the ground of newly discovered evidence, asking 
that he be given a chance to present the woman as 2 
witness in a new trial to refute this damaging testimony. 
The District Court abused its discretion in denying 
appellant's motion because this testimony might well 
raise a reasonable doubt as to appellant's guilt ina 


new trial. 
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2. The indictment charging appellant with 
the crime of robbery asserted only one of two jalter- 
native acts prohibited by the statute. Appellant was 
charged only with a taking "by force” and "against 


resistance". But the District Court read to the jury 


the entire statute, which states an alternatiye basis 
| 


for finding the crime of robbery in "a sudden! or 


| 

stealthy seizure or snatching." In doing so | the 
>| 
| 


District Court permitted the jury to convict appellant 

of a crime not charged in the indictment, and’ the 

possibility that the jury did precisely that 1s en- 

hanced by the evidence in the case which showed a 

"snatching" of the purse as that word is commonly under- 

stood by laymen sitting on a jury. This was plain error. 
3. Appellant's general character and reputation 

were discredited by hearsay testimony introduced by the 


prosecution in its case-in-chief. Part of this testi- 


mony had no connection with the erime charged and was 
| 


used by the prosecution only to suggest that appellant 
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was a dishonest and unsavory character who had the 
inclination to commit crimes such as the one charged. 
Appellant did not take the stand in his own defense, 

He did not introduce the issue of his general character 
or credibility into the trial. In the circumstances 

it was plain error for the District Court to permit such 
hearsay testimony. 

4, | Appellant was seriously prejudiced by 
remarks of the prosecutor in his closing argument which 
suggested to the jury that a particularly strong identi- 
fication of appellant as the guilty party had been made 
compared to many robbery cases he had tried. Such remarks 
introduced matters outside the record of the trial, 
specifically the prosecutor's own personal opinion as 
an experienced expert on such matters. The District 


Court committed plain error in allowing the prosecutor 


to make such an improper comment, or, at the very least, 


in failing to caution the jury. 


aie oes 


SUMMARY OF ARGUMENT 


The sole issue in appellant's triall was that 
of identification. The woman who was robbed could not 
identify appellant as the person who had snatched her 
purse. Two of the four young men who chased the guilty 
party from a distance of 30 feet said that appellant 


had committed the crime. The only other direct testi- 


mony heard by the jury was that of the arresting officers, 


one of whom, by testifying as to statements allegedly 
made by the appellant upon his arrest, added ito the 


case the incriminating suggestion of an escaping robber 


peing found in a place where he had no right |to be. 
Appellant's counsel sought a new trial 

after talking with a woman who knew and could testify 

that appellant had a perfect right to be in the build- 

ing and that the appellant had several close acquaintances 

there whom he had, in fact, been with a few minutes 

earlier before going out on an errand. The District 

Court Judge, stating only that he "was not to much 


impressed by the testimony of Mrs. Proctor" -- the 


woman who was in the room with the appellant -- denied 


the motion for a new trial. 


Preals bear 


Appellant could not have anticipated the 
importance which Mrs. Proctor's testimony would have 
had at trial. The prosecution's emphasis upon the 
circumstances of appellant's presence in the building 
where he was arrested was based upon hearsay testimony 
at trial by a police officer which led the jury to be- 
lieve appellant had lied about his reason for being 
there. Trial counsel for appellant was diligent in 
attempting to investigate this case and bring all 
favorable evidence to his client to the trial. His 
failure to call Mrs. Proctor as a witness was 
attributable to his lack of knowledge of what the 
government would attempt to show at trial. This 
Court has recognized that where trial counsel could 
not reasonably have anticipated the need for certain 
evidence, even though it might have been available at 


the time of trial, a new trial may be granted. 


To justify a new trial, newly discovered 


evidence must be of a nature that in a new trial it 

might raise ai reasonable doubt in the jury's mind as 
to the guilt of the moving party. The cases in this 
Circuit state the requirement in many different ways; 


some older cases say the evidence must be of a nature 
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that it will probably produce an acquittal. But recent 
decisions of this Court make it clear that evidence 
which will seriously "weaken the government's kage” 

or might "raise a reasonable doubt" is enough for a 
new trial. Bearing in mind the tenous icatae feeten 


of the appellant as the person who snatched Mrs. Pizer's 
| 


purse it seems probable that the jury relied heavily upon 


the incriminating circumstantial evidence that) appellant 
was in flight and was found in a strange place, Eliminating 
this evidence in a new trial would narrow the lease to its 
only true issue: the sufficiency of the testimony of 


two young men who chased the person who snatched the 


purse at a distance of 30 feet, who lost sight of that 


person, and who later saw the appellant and presumed 
that he was the guilty party. In such circumstances, 
a jury might well have a reasonable doubt as to appellant's 


guilt. 


| 

The District Judge's instructions to the jury 
may well have resulted in appellant's conviction of a 
crime with which he was not charged in the indictment. 
The District Judge was cautioned by the prosecution 
that he could not instruct the jury that appellant could 


| 
be found guilty if the jury believed there was a 
| 
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"Stealthy seizure or snatching" of Mrs. Pizer's purse. 
The indictment charged only that appellant had taken 
"by force and violence and against resistance." Never- 


theless, the District Court Judge read the entire 


statute to the jury, which contains the words "stealthy 


seizure or snatching" as alternative elements of the 
crime of robbery, thus leading the jury to believe it 
could find the appellant guilty on such alternative 
grounds, 

Itiis elementary that a person may not be 
convicted of a crime which is not charged in the indict- 
ment against'him. It is clear in this case that 
appellant was not charged with a "sudden or stealthy 
seizure or snatching" and that the jury was therefore 
not at liberty to find him guilty if it believed that 
the taking of Mrs. Pizer's purse occurred as described 
by those words. The question for this court to decide 
is whether the reading of the statute by the District 
Judge, without any explanation or cautionary remark 
that "sudden stealthy seizure or snatching" was not 
in this case, might have led the jury to believe that 
4t could find appellant guilty if it believed that 


Mrs. Pizer's' purse was taken by "sudden or stealthy 


ee ye 


seizure or snatching." It is to be remembered that the 
evidence at trial showed that Mrs. Pizer's purse was 
suddenly grabbed from her arm by a person she did not 
see and whose approach she did not anticipate.| Mrs. 


Pizer did say that something hit her arm, that there was 


no indication that she offered resistance, but) there was 
any struggle or violence, or that she was even) put in 
fear. If the words "stealthy seizure or snatehing" 

have any meaning at all, they would seem to apply to 
the nature of the taking in this case. 

The District Court was in plain error in its 
failure to exclude hearsay testimony by the pdlice 
officers as to statements made by the appellant at the 
arrest. These statements were not in the nates of a 


confession to the crime. The statements related to the 


nature of the appellant's acquaintance with the woman 


| 
present in the room. The police officers testified that 


appellant lied as to his relationship with this woman and 
that she stated that he had lied. In bringing this into 
the case, the prosecution attacked the credibility of 

the appellant by hearsay testimony. Appellant's character 
was at no time placed in issue. He neither took the stand 


nor called witnesses to testify as to his character. The 
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admission of this testimony by the District Court was 
plain error and was clearly prejudicial to the appellant. 
Statements in the Assistant U.S, Attorney's 
closing argument in appellant's trial were highly im- 
proper and should not have been permitted by the District 
Court. He attempted to suggest to the jury that compared 
with hundreds of similar cases he had tried the identifica- 
tion of the appellant by the witnesses as the guilty party 
was particularly strong and warranted conviction. In so 
doing, the prosecutor brought matters not in the record 
to the jury's attention and sought to portray himself 
as an expert on identifications who was giving the jury 
the benefit of his experience. This type of argument was 


clearly prejudicial to the appellant and it was plain 


error for the District Court not to stop it, or, at the 


very least, not to caution the jury to disregard it. 


Gi c= 
ARGUMENT 


I. The District Court Abused Its Discretion in| Refusing 
to Grant a New Trial on the Ground of Newly| Discovered 


Evidence. 


Appellant was convicted of the crime of robbery 
on the basis of three pieces of evidence: (1) the testi- 
mony of two young men who said they followed him ata 


distance of 30 feet, lost him momentarily, later saw him 
again, summoned the police, and identified him as the 


guilty party; (2) three one-dollar bills found |in 


appellant's pocket when he was arrested -- Mrs{ Pizer 
| 


had reported having three dollars in her purse} and 


(3) the strong implication, upon testimony of a police 
officer, that appellant was found in a strange/place, 
that he lied about having any relationship with the per- 
| 
sons in that place, and that therefore he must! have been 
a guilty felon fleeing from his crime. The prosecution 
drove home this last point in closing argument, urging 
the jury that: 
"Now, there is another aspect of 
this case, ladies and gentlemen of the 
jury. You have heard the detectives 
testify about the conversation they | 
with the defendant and I think that 


conversation is very significant bed 
I think it shows a consciousness of 
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"Here is a man who was caught in a 
house where he doesn't live and the first 
thing he said to the detectives, Well, I 
live here. That is my wife. That was 
disputed by the woman who said, I'm not 
married to him. I am babysitting. 


"What did the defendant say then? 
Well, I am not married, but she is my 
common law wife. And she disputed that. 
And he still maintained he lived there 
and later on at the station house he 
finally admitted where he lived on 
Eighteenth Street, Northwest. 

nts, ladies 
of a guilty 


live here, 

and when you judge t 

this is important. 

make statements like that, 

Keep that in mind. We have disputed 

that. We have proved he did not live 
there and finally he confessed and said, 

T live on Eighteenth Street. Those things 
are important facts, ladies and gentlemen 
of the jury." (Tr. 108-109) 


Appellant asks this Court to decide whether, 
4f this strong implication of guilt dwelt upon by the 


prosecution were effectively rebutted by the appellant 


in a new trial, 4 jury might have @ reasonable doubt 4s 


to appellant's guilt. This was the basis for the 
appellant's motion for a new trial which was denied 


by the District Court. 


a LBs 


A. Appellant's Trial Counsel was Diligent in 
Seeki All Evidence Favorable t 


e ng 0 the 


Appellant. 
At the hearing in the District Court on the 


motion for a new trial, under Rule 33 of the Federal 


Rules of Criminal Procedure, Mrs. Mae Proctor testified 
that appellant was a close acquaintance of herself and 

of several other persons living in the puilding. She 
testified that appellant had been with her the morning 

of the crime, and she explained that at the request of the 


appellant's friends in the building appellant, went out 


to the store for a short while to buy 2 bottle of wine. 


When he returned, the police arrived and he was arrested. 
None of this testimony was contradicted or discredited 
at the hearing. Mrs. Proctor vigorously denied that the 
appellant told the police officers that she was his wife 
or that she had said anything to them whatsoever. Supp. 
Tr. I-21. 

Appellant's trial counsel testified at the 
hearing that he had talked to Mrs. Proctor before the 
trial but that he did not call her as a witness because 
he did not think she furnished any definite explanation 
of appellant's whereabouts at the time of the crime. 


| 
Supp. Tr. II-7 to ll. He had no reason to expect 
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that the prosecution would charge that appellant had 
lied in front of Mrs. Proctor or that the appellant 
had no business being in the building at the time. 
He had no warning that the police officers would so 
testify. 
Ordinarily a party seeking a new trial on 
the ground of newly discovered evidence must show that 
the evidence in question is indeed "newly discovered," 
and that reasonable diligence on counsel's part would 
not have produced it for trial. But this Court recognized 


an obviously necessary exception to this rule in Delbridge 


v. United States, 104 U.S. App. D.C. 399, 262 F.2d 710 


(D.C. Cir. 1958). It held that where the government 
emphasized a circumstance damaging to the defendant at 
trial and defendant's counsel could not reasonably have 
anticipated the importance of that circumstance, a new 
trial should be granted to permit the defense to refute 
that circumstance by bringing in additional evidence 

at a new trial. 

In Delbridge, the defendant testified at his 
trial that he was aware of the circumstances of the 
crime because he had read about it in a newspaper. The 
prosecution, in closing argument, urged the jury that 


the defendant could not have read about it in a newspaper 


and that the only reason he had such knowledge was that 

he had actually committed the crime. After defendant's 
conviction his counsel obtained the newspaper article the 
defendant had referred to and moved for a new trial on the 
ground of newly discovered evidence, The District Court 
denied the motion. On review this Court rejected any 
rigid requirement that evidence be "newly" discovered and 
said: 


"We think the motion for a new 
trial should have been granted. Pur 
circumstantial evidence played a maj 
part in this conviction. The judge 
knew the fulcrum role played by the 
story of the newspaper article, and 
knew there was such a story and that 
conformed to Delbridge's account of 
Justice requires a trial in the light of 
those facts. It is urged that counsel for 
Delbridge should have known of the news- 
paper article at the time of trial and 
that therefore the article is not ‘newly 
discovered! within the rule as to new 
trials on that ground. Strictly speaking, 
that is true, but we think it is too much 
to require that under the circumstances 
counsel should have anticipated the key 
part to be played by the newspaper inei- 
dent in the prosecutor's attack on lees 
bridge and thus should have searched the 
files of the Library of Congress updn 
such anticipation. The publication jof 
the article was not an obvious or readily 
available fact, a tecmicality, or 4 point 
of law. We are impressed by the combination 
of circumstances: (1) This case was built 
largely upon circumstantial evidence; (2) 
Delbridge said there was a newspaper article 
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naming $1,175 as the amount stolen and 

a key as the apparent mode of entrance; 

(3) the prosecutor relied heavily upon 

the improbability of the story; and 

there was in fact such a newspaper article. 
Delbridge should have a new trial." 

(262 F.2d at 712) 


The case at bar bears a close resemblance to 
the Delbridge case. In both cases the government placed 
strong emphasis on a circumstance which appellant could 


not have anticipated, which was not true, and which 


could be refuted in a new trial. 


B, The New Evidence Offered by Appellant Is 
ufficient To Raise a Reasonable Doubt 


in the Jury's Minds At a New Trial. 


The testimony of Mrs. Proctor at a new trial 
would suggest to the jury that appellant was very 
possibly not the man who snatched the purse of Mrs. 
Pizer, In addition to testifying that the appellant 
had a perfectly good reason to be in the apartment, she 
would testify that appellant was out of the apartment 
only four or five minutes -- hardly long enough to make 
the long trip attributed to him by the government 
witnesses -- and that neither she nor the appellant 
made any statements to the police. Supp. Tr. I-17 and 
2l. 


24005 Ne 


This Court held in Levin v. Katzenbach 


ee 


App. D.C. , 363 F.2d 287, 291 (D.C. Cir. 1965), 
that a new trial should be granted where the newly 
discovered evidence "might have led the jury to enter- 
tain a reasonable doubt about appellant's guilt." 
The Court also noted that the defendant in Levin 
could have "weakened the government's case with this 
evidence." (363 F.2d at 292). | 
In the Levin case this Court referred at some 
length to its decision in Griffin v. United States, 
87 App. D.C. 172, 183 F.2d 990 (D.C. Cir. 1950), 
where the Court considered newly discovered evidence 
after being reversed by the Supreme Court, Griffin ve 
United States, 336 U.S. 704, 709 (1949), on its earlier 
affirmance of a denial of a new trial motion. The 
Supreme Court remanded the case to the Court of 


Appeals to decide if the evidence was admissible. 


If it was found admissible, the Court of Appeals was 
further to consider if "it would not be too dogmatic, 
on the basis of mere speculation, for any court to con- 
clude that the jury would not have attached significance 


to the evidence favorable to the defendant had the 


oe OF 


evidence been before it." 336 U.S. at 709. On remand 
the Court of Appeals applied this standard and granted 
a new trial. 


In Coates v. United States; 84 App. D.C. 


359, 174 F.2d 959) (D.C. Cir. 1949), the testimony 


of a police officer who could not be found at the 
time of trial was held sufficient for a new trial 
because "it might well have raised a reasonable doubt 
with the jury as to the defendant's guilt." 174 F.2d 
at 960. 

On the basis of this Court's decision in 
Levin and the Supreme Court's decision in United 
States v. Griffin, it is clear that a new trial should 
be granted where new evidence might be considered by a 
jury as favorable to the defendant and might, therefore, 
raise a reasonable doubt as to his guilt. In the case 
at bar appellant urges that the testimony of Mrs. Proctor 
would substantially weaken the government's case and 
would suggest to the jury that appellant might not have 
been the man originally seen in the alley taking Mrs. 
Pizer's purse. 

Appellant therefore submits that the District 
Court Judge abused his discretion in denying appellant's 


motion for a new trial. 


= ol = 


| 
II. The District Judge's Failure to Caution the 
Jury that the Indictment Did Not Charge the 
Crime Stated in the Statute, Which Was Read 
To the Jury By the Judge, Constituted Plain 
Error. 


a 


It is fundamental that a defendant in a criminal 


case may be tried only upon the charges stated in the in- 
dictment against him. "The scope of the indictment 

goes to the existence of the trial court's subject 
matter jurisdiction." Crosby v. United States, 119 

App. D.C. 244, 245, 329 F.2d 743, 744 (D.C. Cir. 1964). 


Normally, an indictment recites the charges against a 


defendant in the words of the applicable statute. In this 
case, the indictment against the appellant recited only 
part of the language of the applicable statute, D.C. Code 
§ 22-2901. This statute, in full, crovadene! 


| 

"Whoever by force or violence, whether 
against resistance or by sudden or istealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or the immediate 
actual possession of another, anything of value, 
is guilty of robbery." | 


| 
The indictment, however, charged only a force- 
ful taking against resistance or by putting in fear: 
| 


"On or about December 4, 1964) within the 
District of Columbia, Kermit M. Brown, Jr., by 
force and violence and against resistance and 

| 


by putting in fear, stole and took from the 
person or from the immediate actual possession 
of Florence Pizer, property of Florence Pizer, 
of ‘the value of about $9.50 consisting of the 
following: One pocketbook of the value of 
$6;\ one change purse of the value of 50 cents, 
and three dollars in money." 
The District Judge said at his bench conference with 
trial counsel that "sudden or stealthy seizure or snatch- 
ing" "should have been in there in this type of case." 
The Assistant United States Attorney said "It should have 
"been in there" and at a later point "it is our error." 
The District Court was thus faced with a situa- 
tion where a defendant was charged with, and could be 
convicted for, only one of two alternative acts pro- 
hibited by the statute. Obviously, there is a significant 
difference between a taking "by force or violence against 
resistance" and a "sudden or stealthy seizure or snatching." 
The latter phrase was put into the statute by Congress to 
expand the crime of robbery beyond its common law coverage 
of only a forceful taking or a taking az,ainst some type 
of resistance. Neufield v. United States, 118 F.2d 375, 


390; 73 App. D.C. 98 (D.C. Cir. 1941); United States v. 


Mann, 119 F. Supp. 406 (D. D. C. 1954). The appellant 
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" 


could not legally have been convicted of a "sudden or 
| 


stealthy seizure or snatching," but the nature of the 


District Judge.'s instructions to the jury raises a substan- 


tial possiblity that the appellant was convicted by the 


jury on precisely that basis. 


The District Judge was cautioned by! the prosecu- 


tion that he could not instruct the jury on the elements 


of a "sudden or stealthy seizure or snatching" because 


this was not charged in the indictment. He said "It 


is our error but you could not add to the indictment." 
The District Judge said "Very well. You are correct 
about that." N.vertheless, the Judge's charge to the 
jury opened with a complete reading of the robbery sta- 
tute, which clearly indicated to the jury that a "sudden 
or stealthy seizure or snatching" was Srohilbi tea by the 
statute as a form of the crime of robbery. 
Following his reading of the statute the District 
Judge went into little detail about the elements of the 
crime, although he did limit his further instructions 
to the crime as charged in the indictment. At no time did 
the District Judge explain to the jury that the indict- 
ment did not charge the crime of robbery on both of the 


alternate grounds prescribed in the statute. At no time 
| 
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did he caution the jury that if it believed appellant 


had taken the purse by a "sudden or stealthy seizure or 


snatching," he could not be found guilty. 


In determining the effect of a faulty or mis- 
leading instruction on a jury, we can only deal in terms 
of possibilities. The jury in this case might well have 
felt that the appellant was guilty if he had done any- 
thing prohibited by the statute. The reading to them 
of the specific words "sudden or stealthy seizure or 
snatching" could very reasonably have conveyed that im- 
pression. The possibility that the jury in this case, 
because of the Court's misleading instructions, con- 
victed the appellant of a crime not charged in the in- 
dictment is amplified by the evidence submitted at trial 
as to the nature of the taking of Mrs. Pizer's purse. 
Mrs. Pizer offered no resistance. The purse was sudden- 
ly snatched from her arm. She had no opportunity to 
anticipate the taking, nor was she put in fear. Ac- 
cording to the only evidence heard by the jury, the 
guilty party came up from behind her very swiftly and 
very quietly and grabbed the purse from her arm. At the 
sentencing of’ the appellant the District Judge himself 


described the crime of which appellant was tonvicted as 


- 28 - 


"snatching a pocketbook." The word "snatching" used 

in the statute would seem to be the precise word des- 
criding this sort of taking. A "snatching" would appear 
to cover a taking of something which was in the actual 


| 
possession of another person, i.e., actually held in their 
| 


hand or somehow attached to their person. Therefore, 
some actual contact with the person is implicit in the act 


of "snatching." 


| 
Whether the fact that Mrs. Pizer's arm was 


touched in this case establishes a forceful taking against 
| 


resistance as opposed to a "snatching" may be! uncertain 
as a matter of law. The point is that the nature of the 
taking in this case very closely resembled what a lay- 
man sitting on a jury would think of as a teudden or 
stealthy seizure or snatching." There is no tent for a 
presumption that the jury correctly perceived )|the legal 
difference between a forceful taking and a "snatching" 
because the District Judge gave no explanation of the 
latter term to them. Because of the evidence /in the 
case, and because of the Court's reading of the entire 
statute without explanation, there is a substantial 
possibility that the appellant was convicted i a crime 


which was not charged in the indictment. 
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Appellant 4s aware of this Court's recent 


decision in Jackson v. United States, 123 App. D.C. 


276, 359 F.2d 260 (D.C. Cir. 1966), where it was held that 


in the circumstances the government's failure to in- 
elude "sudden or stealthy seizure or snatching" in a 
robbery indictment did not result in denial of a 
substantial right of the defendant. Appellant urges 
that, to the extent that decision may be applicable to 
the case at bar, the Court reconsider its decision in 
light of Judge Wright's dissenting opinion in Jackson, 
123 App. D.C. at 281. 

The failure of trial counsel for the defendant 
to object to the Court's instruction does not preclude 
this Court's consideration of a "plain error affecting 
substantial rights." Fed. R. Crim. P., Rule 52(b). 

The courts have taken the consistent position that an 
error must be noted on appeal whenever the Court cannot 
say "with fair assurance" that the jury's deliberation 

was not substantially "swayed" by the error. 4 Barron, 
Federal Practice, § 2571 (1951 ed.); Kotteakos v. United 
States, 328 U.S. 750 (1946); Campbell v. United States, 85 
App. D.C. 133, 176 F.2d 45 (1949); United States v. 

Levi, 177 F.2d 827 (7th Cir. 1949). 
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III. Failure of the District Court to Exclude! Hearsay 
Testimony Impeaching the Character of the Appellant, 
Where Appellant Had Not Placed His Character in 


Issue, Was Plain Error. 
| 

The testimony of the police officer at appellant's 
trial that appellant had lied about his relationship with 
Mrs. Proctor has been discussed earlier as a ground upon 
which a new trial should have been granted by the District 
Court. That testimony raises another very serious problem 
that this Court should consider in reviewing appellant's 
conviction. 

By admitting this testimony the District Court 
permitted the government to impeach the character and the 
credibility of the appellant through hearsay testimony 
when it was clear that appellant had not placed his 
character in issue. Appellant did not testify himself, 
as is his right under the Constitution, nor dia he call 
any witnesses on his behalf to comment on his character 


| 
or reputation. 


Whether we characterize it as a Constitutional 
protection under the Due Process Clause of the Fifth 
Amendment, a common law rule of procedural fairplay, 
or simply a rule of evidence, the idea is secure in our 
system of law that a defendant's past crimes and reprehensi- 


ble acts cannot be used to discredit him before a jury 


es ee 


unless the defendant himself makes his character an 


4ssue in the trial. In Michelson v. United States 


Se 


335 U.S. 469 (1948), the Supreme Court stated: 


' "Courts that follow the common-law 
tradition almost unanimously have come 
to disallow resort by the prosecution 
to any kind of evidence of a defendant's 
evil character to establish a probability 
of his guilt. Not that the law invests 
the defendant with a presumption of feo 
character, Greer v. United States, 245 
U.S. 559, but It simply closes the whole 
matter of character, disposition and 
reputation on the prosecution's case-in- 
chief. The state may not show defendant's 
prior trouble with the law, specific 
eriminal acts, or i111 name among his 
neighbors, even though such facts might 
logically be persuasive that he is by 
propensity a probable perpetrator of the 
erime. The inquiry is not rejected be- 
cause character is irrelevant; on the 
contrary, it is said to weigh too much 
with the jury and to so overpersuade them 
as to prejudge one with a bad general 
record and deny him a fair opportunity to 
defend against a particular charge. The 
overriding policy of excluding such 
evidence, despite its admitted probative 
value, 18 the practical experience that 
4ts disallowance tends to prevent confusion 
of issues, unfair surprise and undue 
prejudice." 335 U.S., at 475-476, 


The rule of law is that acts or statements of 
a defendant which would discredit him in the eyes of the 
jury may not be elicited by the prosecution in its 
ecase-in-chief unless such acts or statements have some 


Antimate connection with the crime of which the defendant 
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4s then being charged. Part of the police officer's 


testimony was connected with the crime against Mrs. 
Pizer of which appellant was accused. The testimony 
that appellant said he lived elsewhere (after) he was 
taken to the police station) and that the woman in the 
room (Mrs. Proctor) said he did not live there tended 
to show that appellant was fleeing from the crime and 


was found in a strange place. That testimony, unantic- 
ipated by appellant's trial counsel, sexioually implicated 
appellant in the crime, and appellant should have a 
chance to refute it in a new trial. But the police 
officer's testimony went far beyond the statements or 
acts of the appellant related to the crime. He testi- 
fied that appellant had lied, that appellant had tried 


to claim Mrs. Proctor was his common-law wife, and that 


appellant had a wife and children living elsewhere. The 
| 


intention of the prosecutor to use this additional 
evidence solely to discredit appellant, solely to 
suggest to the jury that appellant had an evil or 
criminal disposition, is seen in the nature of his 


questioning: 
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"Q. Now, did you have a conversation 
with Kermit Brown after that identification? 


"A, I did. 


"Q. Will you tell the jury what you 
asked him? 


i "aA, I asked him his name, and he told 
me, and I asked him where he lived, and he 
said he lived right here. He said: I live 
here with my wife and kids. 


"And I asked him, Is this your wife? 


"And this lady said: No, I am just a 
baby sitter. He doesn't live here. 


"Q, What did the defendant say to that? 


"A, He said: Well, that is my common- 
law wife. 


"Q, Is that the extent of the conversa- 
tion? 


"A. So the.lady said, No, he don't live 
here at all because this woman -- and I come 
around and sit as a baby sitter for her. She 
is the only one that lives here. 

"Q. Did there come a time later on 
when you talked to the defendant further 
about where he lived? 

"A, We did. 

"Q. Where was that? 

"A, Over at the Tenth Precinct. 

"Q. What did he tell you at that time? 

| "A, Oh, he said that he knew a girl that 


lived there, but he lived at 3101 Eighteenth 
Street, Northwest. (Tr. p. 71-72) 
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Appellant submits that this testimony went 

beyond the crime appellant was on trial for, and that 

it constituted character testimony the government had no 

basis for introducing. It is beyond question that af 

appellant had been found and arrested in the alley and 


later taken to the apartment to pick up some clothing 


the prosecutor could not have introduced hearsay testi- 
mony as to appellant's bad reputation heard by the police 
in the building. Here, the purely discrediting remarks 
came at the scene of arrest, as if some bystander said 
"that man doesn't live here, he just ran in with a 

purse, and by the way he has a very bad reputation 
around here." Part of that remark is intimately connected 
with the charge that the man stole a purse, but part of 
it has no importance other than discrediting him as an 
unsavory character. The latter part should be considered 
separately, as if it were the only remark brought to 

the jury's attention. Viewed in that light, |1t clearly 


| 
could not be heard. | 


United States v. Harris, 331 F.2d 185 (4th 
| 
Cir. 1964), is closely analagous. There the defendant 


opened himself to impeachment by testifying, but the 


prosecutor went beyond prior convictions and sought 

to attack defendant's general reputation. The court 
held that defendant's general character had not been 
placed in issue and found "plain error" under Rule 52(b). 
In United States v. Walker, 313 F.2d 236, 238 (6th Cir. 
1963), it was again made clear that discrediting testi- 
mony was precluded by the defendant's failure to put his 
character in issue: 

"Accordingly, if the defendant calls 
character witnesses who testify to his good 
character in general, the Government can 
meet this evidence by the introduction of 
witnesses who contradict such testimony, 
but, in the absence of such character 
witnesses introduced by the defendant, 
the Government is not entitled to intro- 
duce testimony concerning the defendant's 
bad character." 313 F.2d at 238. 


See also United States v. Tomaiolo, 249 F.2d 683 (2d 


Cir. 1957); Simpkins v. United States, 78 F.2d 594, 
597 (4th Cir. 1935). 


Appellant urges that the prosecutor seriously 


prejudiced appellant's case by introducing testimony 
which went only to appellant's general character and 
that the District Court committed plain error in allow- 


ing such testimony to be introduced, 
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Iv. The Prosecutor's Reference In His Closi 
Argument to Matters Outside the Record Wa 
Plain Error That Adversely Affected Appellant's 


Substantial Rights. 


In his closing argument (Tr. 104-109, 115- 
122) the government prosecutor introduced matters not 
in the record of the case which he obviously intended 
to persuade the jury that there was no weakness in his 
identification of the appellant as the guilty party. 
He sought to step into the role of a helpful, objective 


| 
advisor to the jury, giving them the benefit of his 
| 
long experience in robbery cases. He said: 
"Now, ladies and gentlemen, I have 
tried a lot of cases, robbery cases in the 
last seven years, and identification is 
pretty much the cornerstone of the case, 
"T ask you to judge this case im- 
partially and fairly. True enough it 
is based on identification. I want you 
to be satisfied. But I think in this 
case, ladies and gentlemen of the jury 
there could be no question but what you 
have positive identification of this) man 
by the man who saw this man before the 
identification. They got a good look 
at him going down Eighteenth Street. They 
got a good look at him in the alley jand 
over on Kilbourne Street and they told 
you about everything, his appearance, 
about his mustache and his mustache is 
gone today. He shaved that off, no |doubt. 
There was never any question in my mind 
about the clothes he was wearing at jthe 
time he committed the crime. Everything 
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he ‘said to the police was perfect. 

He had the trench coat, the hat, the 

shirt, and the mustache. That is a 

erfect case of identification. 

co T17-118) (emphasis supplied. ) 

This was not fair comment on the evidence. 
The underlined portions of the statement make erystal 
clear what the prosecutor intended the jury to think -- 
that many defendants he had tried were convicted on 
weaker identifications and that comparitively speaking, 
appellant's case was "a perfect case of identification." 
Tr. 118. 

This specific practice was condemned by this 
Court in Jackson v. United States, 123 App. D.C. 276, 359 
F.24 260 (D.C..Cir. 1966). The prosecutor's: backlog of 


experience is derived from cases "outside of the record", 


Jackson v. United States, 359 F.ed at 265 , and may not 


fairly be used against the accused. The Supreme Court 
in a unanimous opinion written by Mr. Justice Sutherland 


said in Berger v. United States, 295 U.S. Th. (1935)4 
"(The United States Attorney] may 
prosecute with earnestness and vigor -- 
indeed, he should do so. But while he 
may strike hard blows, he is not at 
liberty to strike foul ones. It is as 
much his duty to refrain from improper 
methods calculated to produce a wrongful 
conviction as it is to use every legiti- 
mate means to bring about a just one. 
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| 
"It is fair to say that the average 
jury, in a greater or less degree, has 
confidence that these obligations, which 
so plainly rest upon the prosecuting| 
attorney, will be faithfully observed. 


Consequently, improper suggestions, 
insinuations and, especially, asser-| 


tions of personal knowledge are apt to 
carry much weight against the accused accused | 


when the snem ther Scale prccenly deery none, roperly carry none’. 
ee ee) 
The extent of the jury's reliance upon the 
prosecutor's "assertions of personal inauiieaceP is 
necessarily a matter of speculation. The possibility 

of prejudice resulting from such remarks is substantial. 
A jury has no empirical data to draw upon in weighing 
the strength and weaknesses of an identificatipn. When 
an experienced prosecutor places himself in the case as 
an expert authority with a very definite personal opinion, 
a jury is bound to take note. Such personal involvement 
of the prosecutor is not to be encouraged. The District 
Court, at the very least, should have cautioned the jury 
that the prosecutor's reflections upon his peeviods 


trials were improper and could not be given the slightest 
| 


consideration. 


Appellant is not barred from pressing this error 


because of trial counsel's failure to object to the conduct 
of the prosecutor. Federal Rule 52(b) states that "plain 


errors affecting substantial rights" may be noted on 
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on appeal even though proper objections are not taken 
at trial. Improper and prejudicial comments of a 
prosecutor have frequently been the basis of a find- 


ing of "plain error" on review by appellate courts. 


Viereck v. United States, 318 U.S. 236 (1943); 


Shelton v. United States, 83 App. D.C. 257, 169 F.2d 
665 (D.C. Cir.1948); Fuller v. District of Columbia, 


204 A.2d 812 (D.C. Ct. App. 1964). 
CONCLUSION 


For the foregoing reasons, appellant submits 
that the District Court's denial of his motion for a 
new trial must be reversed and that his conviction 
must be reversed and remanded with instructions that 
a new trial be held. 
Respectfully submitted, 


/a/ William C, Brashares 
WILLIAM C. BRASHARES 


(Appointed By This Court) 

7Ol Union Trust Building 

Washington, D.C. 20005 
January 26, 1967 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,579 


Kermit M. Brown, Jr., Appellant 
Vv. 


United States of America, Appellee 


SUPPLEMENTAL BRIEF FOR APPELLANT 


Appellant files this supplemental brief to bring 
to the Court's attention certain matters not covered in 
opening briefs of the parties which are revealed by the 
transcript of a hearing held on February 19, 1965, in 
the District Court on a motion by appellant to suppress 
certain evidence. The transcript establishes beyond 
question that appellant's trial counsel could not have 
anticipated certain portions of the government's case 
at trial which were based upon testimony that could be 
completely rebutted at a new trial by evidence appellant 
obtained following his previous trial. The testimony and 


the argument of the government at the 1965 hearing also 


259%. 


raises the possibility that government evidence] which 
would have enabled appellant's trial counsel tol prepare 
adequately for trial was withheld. The new evidence 
appellant could present at a new trial might well raise 
a reasonable doubt in the jury's minds, and therefore 
the District Court abused its discretion in denying the 


new trial motion. 


Appellee urges that the District Court 's 


instructions covering a form of the crime of robbery 
not charged in the indictment is governed by this Court's 
decision in Jackson v. United States, 13 App. D.C. 276, 
359 F.2d 260 (1966), but clearly the instant case does 
not involve the acquiescence by defense counsel in the 
instructions which was a crucial factor in Jackson. 
Hearsay testimony by Detective Short at the 
trial was clearly designed to impeach the character of 
the appellant and since appellant had never placed his 
character in issue, it was plain error to admit such 
testimony. | 
The expression of personal opinions by the 
prosecutor in his closing argument was clearly) beyond the 
pounds of permissible advocacy. The point is not that his 
remarks were unrelated to evidence in the record put that 


they were stated as personal opinions which were clearly 


improper and prejudicial. - | 
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The District Court Abused Its Discretion in Refusing 
to Grant a New Trial on the Ground of Newly Discovered 


Evidence. 


A, Appellant's Trial Counsel Exercised Proper 
Diligence and Could Not Have Anticipated the 
Government's Case. " 

In appellant's opening brief it was contended 
that appellant should be given a new trial on the basis of 
certain newly discovered evidence. This evidence is the 
testimony of Mrs. Mae Proctor which would rebut the testi- 
mony by Detective Short at trial that appellant ran into 
a strange apartment and falsely claimed to be married to 
Mrs. Proctor, who was baby-sitting there. The prosecution 
placed emphasis upon this incriminating testimony in 
argument to the jury (Tr. 108-109). 

Appellant based the motion for a new trial on the 
ground that his trial counsel could not have anticipated 


the testimony of Detective Short or the damaging inferences 


*/ The same transcript designations used in the opening 
brief will be used herein, with an additional designation 
of "Supp. Tr. III" for the transcript of the hearing held 
on February 19, 1965, on a motion by appellant to suppress 
evidence. 


aye ge 


to be drawn from it by the prosecution. Ina similar 


case, Delbridge v. United States, 104 App. D.C.) 399, 
262 F.2d 710 (D.C. Cir. 1958), this Court granted a 
new trial even though, strictly speaking, the evidence 
was not "newly" discovered. 
Appellee, however, has taken the position in its 
prief that appellant's trial counsel was fully aware of 
Detective Short's testimony long before the trial and 
thus was not surprised by unanticipated eviden¢e or 
argument as in Delbridge. Appellee interprets | certain 
testimony by appellant's trial counsel at the hearing on 


the motion for a new trial as indicating that the detective 


had given the same testimony several months before the 

trial at a hearing on a motion by defense counsel to suppress 
certain evidence (Supp. Tr. II. 9-10, 14). Appellant, be- 
lieving that the remarks of appellant's trial counsel in 
question related to the detective's testimony at trial 
rather than at the earlier hearing, moved for preparation 


| 
of the transcript of that hearing in order to resolve this 
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* 
factual dispute .-/ This Court granted that motion and 


appellant has received the transcript involved. 

The transcript of the February 19, 1965, 
hearing on the motion to suppress significantly changes 
the complexion of this case in several respects. First, 
it shows conclusively that the alleged statements by 
appellant upon his arrest were never mentioned at the 
hearing on the motion to suppress. Indeed, Detective 
Short, who testified as to these statements at trial, did 
not even appear at the hearing even though he was sub- 
poenaed by defense counsel (Supp. Tr. III. 21). The other 
detective, Detective Dickson, testified at the hearing that 
Mrs, Proctor never said anything at any time to the detec- 
tives (Supp. Tr. III. 11). The only statement Detective 
Dickson attributed to appellant was a question as to why 
he was being arrested and a statement made after his arrest 
at the police station simply that he lived with his family 


at another address (Supp.:Tr. III. 12). 


*/ Appellee also suggests that defense counsel's pre- 
liminary objection at Tr. 54 to Detective Dickson's 
testimony indicated such knowledge. This is completely 
unfounded. Detective Dickson was not the one who gave 
the testimony in question. Detective Short did, and 
defense counsel had never heard anything from him. 
Furthermore, defense counsel specifically stated at 
Tr. 54 that his objection only went to the intended 
testimony by Dickson as to a gesture made by Mrs. Proctor. 
This is all defense counsel knew anything about, as is shown 
& his Ne aacceaat at the time that Mrs. Proctor said nothing. 
r. 54 


x6 3 
| 
In the argument of counsel on the motion to 

| 
suppress, defense counsel argued that the detectives! 
entry of the apartment was illegal. The government 
countered with the argument that even if entry was 

| 
{llegal appellant had no "standing" to complain’ because 


he had shown no evidence of any interest in the premises 


(Supp. Tr. III. 28-30). But the only ground the govern- 
ment gave for this "standing" argument was appellant ts 
statement that he lived at another address (Supp. Tr. 
III. 30). Since, as a legal proposition, "stand ing" 

is acquired merely by being in the premises at the con- 
sent of the owner or tenant, Jones v. United Sites: 

362 U.S. 257 (1960), the government's failure at that 
point to submit evidence, if indeed it had such evidence, 
that Mrs. Proctor contradicted appellant's explanation of 
his presence in the apartment, leaves the impression that 
the Assistant United States Attorney and Detective Dick- 
son either had no knowledge of Detective Short ''s alleged 
talk with the appellant and Mrs. Proctor or did not wish 
to disclose that evidence before trial.-/ | 
| 
*/ Considering the record, it is virtually impossible to 
Teconcile the testimony of the two detectives. Detective 
Short was alone with appellant and Mrs. Proctor only for a 
few minutes while Detective Dickson went downstairs to get 
one of the witnesses (Supp. Tr. III. 12). When Dickson 
returned and the identification was made appellant was 


arrested. Detective Short testified at trial that the 
incriminating statements came after the arrest (Tr. This 
| 
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Whatever the reason may have been for Detective 
Shortts failure to appear at the hearing on the motion to 
suppress, it is at least clear that appellant's trial 
counsel heard nothing at that hearing that remotely 
suggested any statements by appellant or Mrs. Proctor 
at the time of arrest. In fact, Detective Dickson's 
testimony at the hearing could only have led defense 
counsel to believe that no statements of any kind were 
4nvolved in the case and that Mrs. Proctor was not needed 
as a witness. The circumstances unquestionably show that 


here, aS in Delbridge, defense counsel could not have 


anticipated the government's position at trial. 


B. A New Trial Should Be Granted if the Newl 
Discovered Evidence Might Raise a Reasonable 
Doubt in the Jury's Minds. 

Appellee asserts that the burden upon appellant 
4s to show that the newly discovered evidence in this case 
4g of such a nature that it "would probably produce an 
acquittal" at a new trial. It is appellant's position 
that this rule is no longer used in this Circuit and that 


amore liberal standard of whether the evidence “might 


-8 - 
raise a reasonable doubt" or "might weaken the govern- 
ment's case" have been employed in the more recent 
decisions. Appellee counters that the more liberal 
standards apply only where the government has concealed 
evidence from the defense. Neither Griffin v. United 
States, 87 App. D.C. 172, 183 F.2d 990 (D.C. Cir. 1950), 
nor Levin v. Katzenbach, __ App. D.C. __, 363 F.2d 


287 (D.C. Cir. 1965), the cases appellee relies upon, 


expressly says this, although admittedly both dases 
| 


involved concealment of evidence by the government . 


There is no apparent reason why a different 
| 


standard should be used in the concealment situation. 

It would seem that in Levin the concealment iby leoverament 
counsel was treated as modifying the standard of diligence 
ordinarily required of defense counsel rather dpa any 
standard of whether the evidence would "probably produce 
an acquittal." The language quoted by appellee from 
Levin for the argument that the more liberal standard is 


used only where a claim is "based upon a breach of the 


prosecutor's duty of disclosure," 363 F.2d at 291, comes 

in the context of the Court's discussion of ee counsel's «' 
duty of diligence. The Court specifically states in this 
paragraph that the standard of diligence ordinarily re- 


quired does not apply in the case of concealment because 
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of incriminating statements by appellant or Mrs. Proctor 
by not introducing that evidence when it was directly 
relevant in the hearing on the motion to Suppress, and 
by the flat statement of Detective Dickson that no 
Statements whatsoever were made by Mrs. Proctor (Supp. 


Tr. IV. 11). Moreover, for some reason Detective Short, 


who was to give the damaging testimony at trial, did 

not appear at the hearing on the motion to suppress even 
though he was subpoenaed by defense counsel. Had he 
appeared, the testimony about appellant's ineriminat ing 
statements would almost surely have come out on cross 
examination. Whatever the good intentions of the govern- 
ment may have been, in the circumstances it must be 


observed that Detective Short's evidence was quite 


effectively withheld from defense counsel and used with 


maximum surprise at trial. 


II. The District Judge's Reading of the Entire Robbery 
Statute to the Jury Where the Indictment Charged 
Violation of Only One Part of the Statute, Constituted 


Plain Error. | 
Appellee submits in its brief that this case is 


controlled by this Court's decision in Jackson 'v. United 


States, with respect to the instructions to the jury ona 
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this "challenges the fairness and therefore the validity, 
of the proceedings ...." 363 F.2d at 291. It is easy 
to see that where the government has concealed evidence 
helpful to the defense it should not be able to claim 
that the defense could have obtained that evidence by 
proper diligence, and this is the Levin holding. But 

it is difficult to see why concealment changes the 
standard as to how strong the new evidence must be in 


“7 


order to grant a new trial. 


C. Even if Concealment of Evidence by the Govern- 
ment i8 Necessary for a More Liberal Standard 
in Granting a New Trial. This case Contains an 


Element of Concealment. 

Even if the more liberal standard for granting 
a new trial on the ground of newly discovered’ evidence 
depends upon a showing of concealment of evidence by the 
government, the present cases does contain an element of 
concealment. AS pointed out earlier, the government mis- 
led defense counsel to believe that it had no evidence 
*/ In Coates v. United States, 84 App. D.C. 359, 174 F.2d 
959, 960 (D.C. Cir. 1949), there was no charge of conceal- 
ment by the government put the liberal standard of "might 
well have raised a reasonable doubt" was applied. There, 
as in the instant case, appellant obtained evidence after 
the trial rebutting a feature of the government's case 


which appellant's counsel could not have anticipated prior 
to trial. 
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of incriminating statements by appellant or Mrs . Proctor 
by not introducing that evidence when it was directly 
relevant in the hearing on the motion to suppress, and 
by the flat statement of Detective Dickson that no 
statements whatsoever were made by Mrs. Proctor (Supp. 
Tr. IV. 11). Moreover, for some reason Detective Short, 
who was to give the damaging testimony at trial, did 

not appear at the hearing on the motion to suppress even 
though he was subpoenaed by defense counsel. Had he 
appeared, the testimony about appellant's incriminating 
statements would almost surely have come out on cross 
examination. Whatever the good intentions of the govern- 


ment may have been, in the circumstances it must be 


observed that Detective Short's evidence was quite 


effectively withheld from defense counsel and used with 


maximum surprise at trial. 
| 
II. The District Judge's Reading of the Entire Robbery 
Statute to the Jury Where the Indictment Charged 
Violation of Only One Part of the Statute) Constituted 
Plain Error. 


| 
Appellee submits in its brief that this case is 
controlled by this Court's decision in Jacksoniv. United 


| 
States, with respect to the instructions to the jury on a 
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crime -- "sudden or stealthy seizure or snatching" -- not 
charged in the indictment. The Jackson case is easily 
distinguishable from the instant case. In Jackson the 
defense counsel himself first mentioned to the jury that 


his client could be found guilty if he committed the acts 


not stated in the indictment, 1.e., 4 "sudden or stealthy 


seizure or snatching." The Court in Jackson relied 
heavily upon this acquiescence by the defense. In the 
instant case the argument of defense counsel was strictly 
limited to the form of the crime as stated in the indict- 
ment (Tr. 114). 
III. Testimony by Detective Short Impeaching the 

Character of the Appellant Should Have Been 

Excluded by the District Court 

With respect to statements attributed to the 

appellant upon his arrest, appellee contends that these 
were statements "tending to show a consciousness of guilt” 
and were thus admissible as an exception to the rule against 
hearsay evidence. The fundamental question is whether 
in the circumstances these statements were closely enough 
related to the crime charged to justify their admission 
as statements showing a consciousness of guilt. The state- 


ments on their face,to the extent they relate to appellant's 


Sows 


honesty or his relationship with Mrs. Proctor, have 
nothing to do with the crime charged. Furthernore, 
appellant again submits that, when viewed in the con- 
text of the government's case at trial, it is clear that 
those hearsay statements were used to attack appellant's 
character. Very possibly this was an attempt to induce 
the appellant to testify in rebuttal of these charges, in 
which case the government could bring in his past record. 
If so, it was highly improper and under the circumstances 


should not have been permitted. 


IV. The Prosecutor's Statements of Personal Opinion 
in His Closing Argument was Plain Error. 


Appellee's defense of the questionable portions 


of the prosecution's closing argument as being mere "advocacy" 
does not do justice to the term. Advocacy is the use of 

all possible inferences or implications having some support 

in the record which tend to support the position of the 
advocate. But when the prosecutor brought himself into the 
argument, saying "I have tried a lot of cases" and "TY think" 
and "there was never any question in my min "he was intro- 


ducing his own testimony just as clearly as if he had been 
on the witness stand. In King v. United States, No. 19,641, 
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honesty or his relationship with Mrs. Proctor, have 
nothing to do with the crime charged. Furthermore, 
appellant again submits that, when viewed in the con- 
text of the government's case at trial, it is clear that 
those hearsay statements were used to attack appellant's 
character. Very possibly this was an attempt to induce 
the appellant to testify in rebuttal of these charges, in 
which case the: government could bring in his past record. 
If so, it was highly improper and under the circumstances 


should not have been permitted. 


IV. The Prosecutor's Statements of Personal Opinion 
in His Closing Argument was Plain Error. 


Appellee's defense of the questionable portions 
of the prosecution's closing argument as being mere "advocacy" 
does not do justice to the term. Advocacy is the use of 
all possible inferences or implications having some support 
in the record which tend to support the position of the 


advocate. But when the prosecutor brought himself into the 


argument, saying "I have tried a lot of cases" and "I think" 


and "there was never any question in my mind", he was intro- 
ducing his own testimony just as clearly as if he had been 
on the witness stand. In King v. United States, No. 19,641, 


Soe ae 


decided December 21, 1966, (slip op. p. 18), this Court 
reversed a conviction for such "expert witness!" state- 
ments by a prosecutor, adding, "the prosecutor's trans- 
gression would have been established beyond doubt if he 
had said in so many words: "I believe, or in my opinion, 
or I can assure the jury ...." Appellee eubpits that 
as long as the statements have some basis in the record, 
no objection can be made. But the prosecutor's tactic 
of giving his own personal opinions is an entirely 


separate matter having nothing to do with the record. As 


stated in Berger v. United States, 295 U.S. 78, 88 (1935), 
| 

the prosecutor's "assertions of personal knowledge are 

apt to carry much weight against the accused when they 


should properly carry none." 


Conclusion 


| 
Appellant's conviction should be reversed and 
the case remanded to the District Court for a new trial. 
| 


Respectfully submitted, 


s/ William C. 3rashares 
WILLIAM C, BRASHARES 
(Appointed By This Court) 


701 Union Trust Building 
Washington, D.C. 20005 


April 21, 1967 


